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Plaintiff Jeffrey Neeman borrowed money to purchase a home in 2005. He
stopped making his mortgage payments, and, when the defendants
threatened to foreclose, Neeman filed this lawsuit. Neeman does not dispute
that he has been living in his house for over seven years without paying his
mortgage; instead, he claims that he can rescind his mortgage and acquire
free and clear title because the defendants made procedural mistakes in how
they handled his loan and default. The defendants move to dismiss, arguing
that Neeman's various claims lack any factual or legal basis. ECF No. 10. I
agree.
Neeman does not oppose the defendants' motion as to most of his claims,
such as his Truth in Lending Act and fraud claims. Thus, Neeman is deemed
to have consented to the defendants' motion on these points. Neeman's

opposition mostly consists of challenges based on standing and the statute of
limitations, arguing that the defendants have no right to foreclose on the
house. Neeman concludes that he can quiet title in his name because the
defendants are barred from foreclosing. But none of Neeman's challenges to
the defendants' foreclosure rights has any merit. I therefore dismiss
Neeman's claims.
I. BACKGROUND
In 2005, Neeman purchased his home with a $535,600 loan from GreenPoint
Mortgage Funding, Inc.[1] In 2009, the Deed of Trust securing that loan was
assigned to The Bank of New York Mellon.[2] In 2009, Neeman defaulted on
his mortgage.[3] In 2013, the defendants filed a judicial foreclosure action in
Nevada state court, but they voluntarily dismissed that action without
prejudice. After that, defendants have been in the process of preparing to
conduct a nonjudicial foreclosure.
Neeman filed this case in state court against the banks and servicers that
were involved with his mortgage. He alleges various claims for quiet title,
slander of title, declaratory relief, injunctive relief, violation of the Truth in
Lending Act ("TILA"), violations of the Real Estate Settlement Procedures
Act ("RESPA"), rescission, and fraud.[4] The case was removed to this court.
II. ANALYSIS
A. Motions to Dismiss
A properly pleaded complaint must provide "a short and plain statement of
the claim showing that the pleader is entitled to relief."[5] While Rule 8 does
not require detailed factual allegations, it demands "more than labels and
conclusions" or a "formulaic recitation of the elements of a cause of
action."[6] "Factual allegations must be enough to rise above the speculative
level."[7] Thus, to survive a motion to dismiss, a complaint must contain
sufficient factual matter to "state a claim to relief that is plausible on its
face."[8]
B. Neeman fails to allege any plausible claims.
Preliminarily, Neeman does not oppose the defendants' motion as to several
of his claims. Under our local rules, that means that he consents to dismissal
of those claims.[9] Specifically, Neeman does not oppose the defendants'

arguments related to his TILA claim, his RESPA claim, his fraud claim, or
his rescission claim.[10]
I thus turn to the claim for which Neeman provides an opposition: his claim
that the defendants have no right to foreclose. The thrust of his argument is
that if the defendants have no right to the property because of procedural
defects in the chain of title or how the defendants handled Neeman's default,
then he can quiet title in his own name.
Neeman's claim for quiet title fails right out of the gate. The Supreme Court
of Nevada has explained that unless plaintiffs allege "that they paid off
the[ir] loan or . . . [were] not in default on that loan, they [have] no basis
upon which to maintain an action for quiet title."[11] Given that Neeman
alleges neither that he paid off his loan or that he cured his default, he has no
standing to quiet title.
But I still address Neeman's arguments about the defendants' rights to
foreclose because of his request for declaratory relief. On this point, Neeman
argues that the defendants (1) are judicially estopped, (2) are barred by a
statute of limitations, (3) are barred by the Financial Institutions Reform,
Recovery, and Enforcement Act ("FIRREA"), and (4) have improperly
securitized his loan.[12]
1. Neeman has not sufficiently alleged that the defendants are judicially
estopped.
Neeman points out that the defendants filed a judicial foreclosure action in
Nevada state court and then voluntarily dismissed it without prejudice. He
concludes that by agreeing to dismiss their prior foreclosure action, the
defendants have implicitly "relinquished" their rights to the property.
Setting aside that Neeman offers no authority and little analysis to support
this argument, judicial estoppel clearly does not apply. Judicial estoppel
requires that a party took a "clearly inconsistent" position in a prior
proceeding, that the party persuaded that prior court of that position, and that
the party seeking to later assert an inconsistent position would "derive unfair
advantage" over the opposing party.[13] In voluntarily dismissing their
foreclosure case without prejudice, the defendants took no position
about the merits of their claim—much less a "clearly inconsistent"
position that was adopted by the court and might cause some
injustice.[14] I thus reject this argument.

2. Neeman has not alleged that a statute of limitations bars the
defendants' rights to the property.
Neeman offers no authority suggesting that any of the statutes he points to
applies to a non-judicial foreclosure like the one that the defendants
apparently plan to bring.[15] But even if any does apply, he has not alleged
that the defendants are barred by it. The limitations period that appears most
relevant is NRS § 11.190's six-year deadline for recovery of real property.
But in installment contracts (such as promissory notes) the statute of
limitations generally runs against each installment from the time it
becomes due, unless the debt is accelerated.[16] There are no allegations in
the complaint suggesting that Neeman's debt was accelerated. Given that the
defendants' loan continued to run until at least 2013 when the state
foreclosure action was filed, the defendants' attempts at a non-judicial
foreclosure appear well within the deadline. This is true even if I find that
the debt was accelerated in 2013 when the judicial foreclosure action was
filed.[17] I thus reject Neeman's statute-of-limitations theory.
3. Neeman has not alleged that the FIRREA applies here.
Congress enacted the FIRREA in the wake of the savings and loan crisis
of the 1980s. It primarily created new regulations for failing banks and
set out new rules for home appraisals. Neeman relies on FIRREA's
statute of limitations for "conservators or liquidating agents."[18]
Neeman contends that this provision applies a 6-year limitations period
to any "contract claim" brought by these agents.
Neeman offers no authority suggesting that the defendants here fall under
the FIRREA's definition of conservators or liquidating agents. Nor is there
any indication in the statute that they would. FIRREA mainly regulates the
liquidation of failed banks. It does not appear to have any applicability to the
defendants foreclosing on Neeman's home.[19] Indeed, there are only a few
narrow areas of the statute that even contemplate a private cause of action—
none of which is applicable here.[20] I thus reject Neeman's arguments under
this statute.
4. Neeman's other challenges to the securitization of his mortgage are
meritless.
COURTS HAVE ROUTINELY REJECTED CONCLUSORY
CHALLENGES TO NON-JUDICIAL FORECLOSURE SALES

PREMISED ON THE IMPROPER SECURITIZATION OF
MORTGAGE LOANS. Indeed, because he remains in default, Neeman
has no standing to challenge the securitization process.[21]
Some courts have allowed borrowers to challenge a foreclosure even if they
remain in default.[22] Neeman relies on one of these cases, Yvanova v. New
Century Mortgage Corp.[23] But the Ninth Circuit has specifically held that
Yvanova is of no help to borrowers who seek to challenge a foreclosure
before it happens.[24]
Neeman has thus not properly alleged any defects in securitization from
which he could be entitled to relief. Because Neeman's complaint does not
otherwise state any plausible claims, I dismiss it.
III. CONCLUSION
IT IS THEREFORE ORDERED that the defendants' motion to dismiss (ECF
No. 10) is GRANTED.
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