SERVICER MAY HAVE VIOLATED UDAP BY SOLICITING TRIAL
MOD PAYMENTS AFTER DETERMINING BORROWER INELIGIBLE

The U.S. Court of Appeals for the Ninth Circuit recently reversed an award of
summary judgment in favor of a mortgage loan servicer, holding that the evidence
could support a verdict that the servicer engaged in an unfair business practice by
accepting trial modification plan payments when it had previously determined the
borrower was not eligible for a loan modification.

A copy of the opinion Oskoui v. J.P. Morgan Chase Bank, N.A. is available at:
Limk to Opfiniomn,

A borrower defaulted on her mortgage loan, and later applied for a loan
modification. The mortgage loan servicer sent her a letter offering her a “Trial Plan
Agreement.” The letter specifically stated, “If you comply with all the terms of this
Agreement, we’ll consider a permanent workout solution for your loan once the
Trial Plan has been completed.” The Agreement required the borrower to remit
three equal payments of $3,280.05. The borrower signed the Agreement and timely
sent the payments.

Later, the servicer informed the borrower that she did not qualify “at this time™ for
a modification under either the federal Making Home Affordable Program
(HAMP) or under the servicer’s in-house modification program because her
“income [was] insufficient for the amount of credit [she] requested.” The letter also
stated that “we may be able to offer other alternatives to help avoid the negative
impact™ of foreclosure.

The servicer did not provide additional reasons for its denial. However, the
servicer had also denied the borrower for a modification because: 1) the unpaid
principal balance on the loan was higher than the amount allowed under the HAMP
Guidelines and 2) the loan failed to satisfy the servicer’s net present value (“NPV™)
test. The servicer’s NPV test compared the NPV expected from a modification to
the NPV of the unmodified loan. If the cash flow from a viable modification
exceeds that of a non-modified loan, HAMP requires a servicer to offfer a
modification to a borrower. If the NPV test generates a negative resullt,
modification is optional. The borrower then submitted a second application for a
loan modification.

In response to the second application, the servicer sent a letter stating that it
“want[ed] to help [the borrower] stay in [her] home™” and confirmed receipt and
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